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~1191 her ¢ 
significant rise in the number Ol 


cases handled.” 


motion to strike will be System Succeeds — 
- + Referring to the volunteer 


Hughes, Jr. 

Failure of the Legislature to 
appropriate sufficient funds for 
the State Labor Department to 


firms had contributed last year 
$62,449, lawyers $12,387 and lay- 
'men $10,905, or a total from all 
sources of $123,800. 


trend of these committees would 
not only curtail his criticisms, 





(Continued on page 
, 


ce 


5, col. 1) 


a. 








Page Two 


NEW JERSEY LAW JOURNAL, THURSDAY, MARCH 21, 1940 





63 N. J. L. J. Index Page \ 








CURRENT DECISIONS 


(Continued from page 1) 


C-4 and C-5 respectively) with 
the defendant, Central Avenue 
Bus Owners Association; both 
contracts are practically alike 
The March, 1938, contract, mark- 
ed as Exhibit C-4, expired in 
March, 1939. The April, 1939 
contract, marked as Exhibit C-5 
is still in force. The first para- 
graph of the contracts provides: 
“1. Members of the Central 
Bus Operators Incorporated 
with paid up books to be em- 
ployed or those willing to be- 
come members at the next 
regular meeting of the as- 
sociation.” (Boldface mine) 
Scicutella, the defendant, for 
ten years prior to the incorpora- 
tion of the Wendt Bus Company 
Inc., operated the Wendt bus 
He was a member of the com- 
plainant ofganization. His dues 
had been fully paid. In Febru- 


ary, 1939, when the Wendt Bus 
Company, Inc. was formed, he 
agreed to purchase four shares 
of its stock. The complainant 


takes the position that from the 
time he agreed to purchase that 
stock he violated article 14 of its 
constitution which reads as fol- 
lows: 


“No person while a member 
of this asosciation may belong 
to or participate in any other 
labor organization in the State 
of New Jersey of a similar pur- 
pose or nature served by this 


organization in conflict with 
the interests of this associa- 
tion.” 

It declared his action called 





LEGAL FOR TRUST FUNDS 
INSURED UP TO $5,000 


CURRENT 


DIVIDEND 
MOHAWK BUILDING & LOAN 
ASSOCIATION 


14 CLINTON STREET, NEWARK 





an vn} porated voluntary 


or- 
ex- 


for his expulsiori'*from its 
ganization; consequently, it 


pelled him. The expulsion di- 
vested him of all organization 
rights and benefits. among which 


ed as 
the 
provi- 


the right to be employ 
tor of a bus on 


The 


was 
an 
Central Avenue line 


opera 


sions of section 1 of the con- 
tracts, Exhibits C-4 and C-5, 
complainant says, limits the op- 
eration of buses to members of 
its organization 

The contract, Exhibit C-4, in 
addition to the above quoted 
paragraph 1, contains the fol- 
lowing: 

“34. This agreement from 
and after March 19, 1938, will 
remain in force for one year, 
and continue thereafter, un- 
less either party gives thirty 
(30) days notice in writing to 


the other of any change.” 
In conformity with paragraph 


34 of the contract C-4, the com- 
plainant on February 18, 1939 
cave notice to the defendant, 
Central Avenue Bus Owners As- 
sociation, that the contract Ex- 
hibit C-4 would expire March 19, 
1939 

The defendants, Wendt and 


Scicutella, and the defendant 
Wendt’s daughter, Mrs. Binns 
became the original stockholders 
of the Wendt Bus Company, Inc 
Four shares of the stock were 
issued to Scicutella; for its pur- 
chase, he executed and delivered 


to Wendt a promissory note for 
the sum of $14,400.00. As collat- 
eral securi for the payment of 
the note he gave the stock to 
Wendt 

The market Value ol the 
Wendt bu nd franchise is ap- 
praised at approxim te $35 
000.00 

The complainant says it learn- 
ed of the it rporation the 
Wendt Bus (¢ ) In ome- 
time Feb 1939, from 
publi 1 ( yf it rma- 
ion ne papers 

The defendan Central Ave- 
nue B Owners Association, is 
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Camden, N. J. 


sociation consisting of more 
than seven members. Its consti- 
tution and by-laws say its ob- 
ject is to “promote friendship 


and co-operate with all members 
nd pledge itself to pool its in- 
terests and work in harmony 
with the City and State laws.” 
It acts as a co-ordinating agency 


for the physical operation of 
the buses on the Central Ave- 
nue line; and it handles the 


pooling of revenues derived from 
the operation of the buses. It 
has no title to the buses; oper- 
ates none and without au- 
thority to employ, or discharge 
operators, or drivers thereof. 
Scicutella charges that his al- 
leged the 
plainant’s was un- 
just and _ without 
He filed a counterclaim 
in which he that 
ered his dues to the complain- 
it refused to accept 


1S 


expulsion from com- 
organization 
reasonable 
cause 
he of- 


states 


ant and that 
them; that, thereaft 
to him, or the submission 
of any charges him, he 
was expelled from the complain- 
ant organization He 
that his stockholdings in 
Wendt Bus Company, Inc. violat- 
ed no provisions of the 
tion, or the by-l of the com- 
plainant organization. He seeks 
to enjoin interfering 
or excluding him from, his 
membership in its organizatior 
and asks that he be reinstat 


tnerein a member 


er, witnout 
notice 
against 
asserts 
the 


constitu- 


aws, 


fy 
Irom 


as 
The lant al 
ing of its execu- 


complal 


meet 


and that 
expelled Sc 
It admits that 

nformed that 
vould hold a 


1939 


then icu- 


ution or by-laws of the organ- 
atior It is evident that he 
was not present at any meeting 
r hearing. held by either the 
itive committee, or the 
mmplainant organization, wher 
leged violations of the consti- 


hi im were 


minutes 


1 or by-laws by 
considered 
f complainant’s 

or committee. me 

such record and make no 
tion of his expulsion 

Article 5, section 1, 0 
plainant’s constitution provides 
that the executive board of the 

mplain: association “shall 
receipt of charges of any 
nfraction of the rules or By- 
laws of this Association by any 
or officer. investigate 

h charges, and upon finding 

*~*h member guilty, may sus- 
pend, fine or expel or act, in any 
wav that the Executive Board 
hall see fit to further the best 
nterest of the organization.” 

There is no evidence in the com- 

organization's records 

“in receipt of charges 

of the rules or 


organization 


bear no 


men- 


eetings 


f the com- 


int 


pon 


nember 


plainant 
that it was 


f an infraction 


By-laws of the Association” by 
Scicutella 
The executive board, accord- 


ing to the complainant's consti- 
tution, consists of the president, 


vice president and _ secretary- 
treasurer of the organization. 
The secretary-treasurer, Victor 
J. Wolfersberger, testifying for 
the complainant, stated that 
he became secretary - treas- 
urer in February. 1939; and 
that during February, March 
and April of that same year, 
Frank O’Rourke was president 


and that William Meola was 
vice president. Wolfersberger de- 
clared that he could recall but 
one meeting of the executive 
board that he attended, and 


OLD BAR RESTRAINTS 








(Continued from page 1) 





for the Bar to escape s uch a fate 


is by giving all possible service 
to the public 


What is best for the p 


the long run is also best for the 
lawyer, Mr. Hill declared 
Others think the danger is not 





so much the possibility of regi- 
mentation as the likelihood that 
the movement already begun 
set up various kinds of low-cost 
legal service bureaus may get 
completely out of control. 
Would “Run Wild” 
There is no length to which 
groups of energetic, clientless 
and perhaps disillusioned young 
lawyers might not once the 
organized Bar was deprived of 
whatever sanctions it now poss- 
snforce its ideas of pro- 
fessional propriety. Groups un- 
der no restraint could sell legal 


to 


go 


esses to 


service contracts, advertise, sol- 
icit clients, and make legal ad- 


vice cheap for everybody by de- 
vices similar to those being 
put into effect for medical ser- 
vice 

Most lav 
trolled movement to « 
field of legal 
be undesirable and tha ex- 
periments as the low-cost neigh- 
borhood law offices sponsored by 
the National Lawy Guild in 
Philadel phia are com- 
mended as 
Bar 
is exercised. 

But the same lawyers hoid 
] oe | efforts 


read dis- 


now 


that a con- 
xpan id the 
ight 


at such 


"eE 


agr 


proce m not 


ers 
t be 


large meas- 





ire yf 


who 


+ 
to 


1939 
vice presiden 
not testify in 
The president, 


testified 


summer of 
Meola, did 
‘proceedings 
Frank O’Rourke 
attended a 


‘ins 


that he 


1 








meeting in March, 1939. He was 
not certain that Meola attended 
the March, 1939 meeting His 
estimor vas not convincing 
In the yurse of the proceed- 
ings counsel for the complain- 
ant admitted: “We say there was 
no action at the meeting which 


would 
against 
tion 
he 
I can 


ndicate any acti taken 
Scicutella except the ac- 
which may be recorded in 
minutes of the meetings.” 
find no where in the test- 
imony any satisfactory evidence 
that a meeting of the executive 
board, or a of it, was 


on 


majority 


held in the month of March, 
1939. The only testimony of at- 
tendance by a member of that 
executive board is the testimony 
of the president, O’Rourke. His 
testimony of the March, 1939, 
meeting stands uncorroborated 


either by the testimony of other 
witnesses, or by the complain- 
ant organization’s minutes or 
records. O’Rourke in part, 
fied (pp. 47-50 Tes.) 


testi- 


“Q@. He possibly didn’t tell you 
in February, but isn’t it true 


1939 at the meet- 
told you 
the com- 


in March, 
ing, Mr. Scicutella 
he owned stock in 
pany? 

He wasn’t sure whether he 
owned it or not. He told me 


A. 


(Continued on page 6, col. 1) 


tribution and to reduce ¢ 


of legal service shudder 
thought of surrendering 
Bar’s poorly defined but 


effective power to keep it 
bers on the reservation 

Old Self-Rule Lost 
Legislation or rules 


do for the Bar ir 


may do 
situation what it would : 
er be able to do for it 


the old self-restraint 
gone and what the final 
would be doth not yet app 
Although Supreme Cot rt 
tice Sutherland, in the 
of Columbia dry cleaning 
had drawn a distinction 
trades and professions, 
peals Court found that tl 
was not a proper guide 


present medical suit. It 
pointed out that under 


ings of the Supreme Cour: 





scope of the term “restr 

trade” as used in the Sher 

act should be measured 

use at common law bod 
Consequently, the s ms 
Court concluded that a 


straint imposed upon the 


practice of medicine 








son from his 


7 wrt 
employing 


industry or capital in ar 
ful undertaking, and thi 


the public from receiving ¢ 
and services as freely 
without such restraints 

“Organizations and rules 
have as their purpose t 
provement of conditions 
particular trade or occ 
between traders are bs 
rather than detrimental 


public interest. But whe 


as 1t ¥ 


fortiori, upon the opera’ ; 7 
nospitals and of lawful orga rs DI 
tions for the financing of mq f 
ical services to members ae: r 
as much in restraint of t cm 
if it were directed agai | 
pie occupation or employmag.. 
* business 2 ~ 
Effect of Decision L he 
The Court made it pl: Pd C 
its opinion was not aimed + abe: . : 
ciplinary action by an organ‘ 
profession against quac} ; 
charlatans, but was an inter: 
tation of the law prohibiting il? 
which unduly hindered a -@ id 
le 
cal. 
eS 
ant 
abend 
pub: 


Same organizations go sx 

to impose’ unreasonab Unlimited 
straints on the operati for any ty; 
their field. they become where in 


to the prohibitions of th 
man act.” 

The American Medical 
ation case, which has erc 
of opposition by doctors 
effort of government emp! 
the national capital to es 
a group health plan, is ex 
to go to the Supreme Cc 
a final determination of t 
plicability of the Sherman 
medical practice. 
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‘educe t} 
hudder :-yContinued from page 1) 
— pman James D. Connell, 
nee. et ' Ruskin of counsel. 
aeep ‘ espondent: James F. X. 
aes Raymond Schroeder 
ule Lost sel 
rules 
evel - e matter is before the court 
vould 1 ) show cause issued in 
for ™ a writ of mandamus 
_ © id not issue commanding re- 
final dent to award damages or 
yet 2 “See ppl! for commissioners to 
ne Court a damages for the taking of 
- the Di ertv described in the peti- 
regi: The matter has been car- 
chon tipulation 
<n a claim reversionary 
guide f ertain lands used by 
t. It yf Newark for an elec- 
nder t — 
ne Cour: relators’ ancestors, 
“restrai: the property in ques- 
the s the Morris Canal and 
asured Co. to have and to hold 
, ng as it shall be used 
he - 2 irpose for which the 
that al ying have power to 
n the larg, 1al Company was in- 
= Si i by an act of the leg- 
— “i ’ 1824 and given power 
ful orga 0: property for the use 
cing =F for navigation. The 
mbers et : provided the canal 
t of t a a public highway 
against a, | the propert as con- 
empioyn ies ate by e Canal 
* * Jon 
cision L he visla 
it pk ze Car Co 
ulmed at -abe d he cai a 
an orcaniit er shall be ap- 
quacks {med s dedicated blic 
an interpil highways s- 
hibiting ereo! 
lered a ,pe@ 
his taleam that the 
in a car away both 
1 thus paige gislative enactment 
iving oof sic nature. The 
ras it ¥ abe of one use of a 
nts pub: ay for another con- 
rules whif® = 
Sse t 
ions 
occ 
> be 
ntal 
whe 
oO SX 
aan Unlimited funds available 
ratl for any type mortgage. Any- 
ye where in New Jersey. Call 
‘ or write. 
ical 
er PETERSON | 
tors | 
mpioves ee UA BO) a 
oe 1400 MORRIS AVE.. UNION, N. J.§ | 
iS ex UNionville 2- 
418 W. Front St., Plainfield, N. 2. 
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ma 189 Wood Ave., North, Linden, ¥. 2 
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sistent use does not work a re- 
version as the purpose continues. 
For the same reasons, the re- 
lators contention that the con- 
veyance was an estate on condi- 
tional limitation, is of no point 
as the land is still being used for 
the purposes for which the 
canal Company had power to use 
it, to wit, as a public highway. 
Rule discharged with costs. 





INSURANCE — Fraternal Bene- 


ficiary Associations Are Not 
Governed by Insurance Stat- 
utes. 

—Fraudulent and Material 


Misrepresentations by Insured 
Are Defense To Associations In 
Action on Policy. 

New Jersey Supreme _ Court, 
Camden County. 

Jazefa Wisniewska and Marja 
Marcewicz, Plaintiffs, v. Polish 
National Alliance of the Unit- 
ed States of North America, a 
corporation of the State of 
Illinois, Defendant. 

March 16, 1940. 

For plaintiff: Bruce Wallace 


For defendant: Edward A. Tan- 
ski. 
Palmer, C. C. J 


On June 4, 1936 defendant is- 
sued a death benefit certificate 
on the life of one Andrezej Wal- 
inski in the sum of $1,000 pay- 
able to plaintiffs as beneficiaries. 
On June 1, 1938 insured died and 





due proof of his death was for- 
warded to defendant. Defendant 
has however refused to pay 
Defendant is a fraternal bene- 
ficial association authorized to 
do business in N. J. and to issue 
death benefit certificates to its 
members On March 12, de- 
eased made an application for 
membership and for the death 


benefits 


and in an 
asked 

been operate 
been treated 

the -eding 


swer to specific 
stated he had 
and had 
physician 


and 


d on 
by a 


five ears 


ntract 
tract was to be 
statements were untrue 
certificate had like 
and incorporated the 
by reference. 
The testimor 


provisi 


applicatio1 


i 
< 


yW proves t h 








the answer to each of the above 
questions was definitely and 
knowingly false 

Plaintiffs contend that he 
-ertificate was a policy of life in- 
surance and is governed by the 
provisions of the statutes con- 
‘erning life insurance. 

This is obviously falacious. De- 








fendant is clearly a fraternal 
| beneficiary association and as 
| such is governed by the tutes 
relating to such or tions 
which, amongst other things 
provide that such associations 
shall not be provi- 


governed by 














MORTGAGE 















soted 
eyes (pn 4 
ax Porpoe 
Ine LOANS 
vd. a 
. Pe 
: UNITED Stat 
ED ‘ Es .- 
——| Ime Gus AN; 
Guy! 2) 
SSS 
APPROVED MORTGAGEE 
FEDERAL HOUSING ADMINISTRATION 
NEWARK BERGEN COUNTY 
IC OFFICE OFFICE 
vw, 972 Broad Street 210 Main Street 2 
“ © Hackensack Bae 
: yy 
PHONE: PHONE: é 
iJ Mitchell 2.6300 HAckensack 2-4300 
REAL ESTATE TITLES INSURED 
————— 


sions of the insurance laws of 
this state. There is no require- 
ment that the application be an- 
nexed to the policy and there is 
no two year incontestability pro- 
vision. 

In order to justify the refusal 
to pay, it must appear that the 
misrepresentations were mater- 
ial and fraudulent. From the 
facts presented and from the 
nature of the misrepresentations 
themselves it is clear that the 
required justification has been 
produced by the defendant. 

Verdict in favor of defendant. 


ZONING — Non Conforming Use 
Existing Prior to Adoption of 
Zoning Ordinance Is Not Af- 
fected Thereby. 

CRIMINAL PRACTICE — Pres- 
ence of Defendant Is Essential 
to Entry of Conviction and Im- 
position of Sentence. 

MUNICIPAL CORPORATIONS— 
Municipal Court Proceedings 
Are Reviewable by Certiorari 
to Supreme Court or Appeal to 
Common Pleas. 

New Jersey Supreme Court. 

City of Atlantic City and James 
W. Peterson, Superintendent 
of Buildings of the City of At- 


lantic City, Complainants- 

Prosecutors. v. Rose Le Beck 

et al, Respondents 
March 12, 1940 
For prosecutor: Samuel Backer, 

Thompson & Hanstein, John 

Lloyd Jr., of counsel. 

For respondent: Emerson L 

Richards. 

Porter. J. 

Respondent was charged by 
Peterson with maintaining a 
boarding house in violation of 
the zoning ordinance The Re- 


order found her guilty and im- 
posed a fine of $200 or 30 days in 
jail. 

An 
Common 


-aring, the 


the 
alter 
re- 
to 


take 
Pleas where, 
judgment wa 
ersed. Prosecutor now seeks 
review this decision by this writ 
of certiorari and argues several 
points in support of its conten- 
tion that the ruling of the Com- 
Pleas be reversed 

First: The Court 
jurisdiction to issue writ of 
‘tiorari. This is true. But the 
mmon Pleas did not issue any 
writ. The papers were errone- 
ously entitled certiorari but 
the proceedings were in the form 
f an appeal. The statute pro- 
vides that municipal court pro- 
ceedings be reviewed by certio- 
rari in the Supreme Court or 
appeal in the Common Pleas. 
The court therefore had juris- 
diction the matter on 
appeal. 

Second: The appeal was not 
aken within 30 days after the 
entry of judgment as required by 
law The Recorder found re- 
spondent guilty on September 9 
but did not impose sentence un- 
til December 20 as respondent 
was not in court until that date 
This being a criminal offense the 
presence of defendant was nec- 
for proper entry of judg- 
and sentence. The appeal 
was taken within 30 days of De- 
cember 20 

Third: It was error to reverse 
the ground that the com- 
plaint made by Peterson was im- 
proper as it was based on hear- 
say. By the ordinance, the build- 
ing Superintendent is charged 
with the duty of enforcing it. He 
made a complaint charging de- 
fendant with a violation to his 
own knowledge. It appeared he 
had no such knowledge. The 
motion to dismiss which was 
made at this point should have 
been granted. 

Four: The Pleas erred in re- 


appeal w to 


as 


mon 
was without 
a 
ce 
Co. ) 
nN 


lI 


O 


to review 


essary 


ment 






Dismiss Case Where Attor- 


ney Is Non-Resident 


St. Louis, (CCNS) — The least 
that a court should expect of a} 
Yron-resident lawyer is that he 
present himself before attempt- 


ing to practice law in a state in 


which he is not authorized to do | 


so. Presiding Judge John W. 
Joynt declared in ordering dis- 


missal of a suit filed in Circuit | 


Court here. 


Judge Joynt pointed out that | 
many states are tightening up | 


on the free and easy ways form- 
erly followed and some states 
refuse the right to practice by 
courtesy to a non-resident law- 
yer unless local counsel is desig- 
nated for the service of notices 
pertaining to the case. 


Case before Judge Joynt was 
one in which a local attorney 
was being sued by a former 
client for alleged retention of 
property. The defendant main- 
tained the property was left with 
him as security for a fee which 
has never been paid. 

Finding that plaintiff’s attor- 
ney was not enrolled on the list 
of Missouri lawyers, Judge Joynt 
said he could not hold that in- 
diviudal was an attorney in good 
standing in another state simply 
because he had signed the peti- 
tion. 

The Court 
statements in 
inflammatory 
damaging. 
dence 


state 


remarked _ that 
the petition were 
and _ character 
The plaintiff’s resi- 
was given only the 
of Missouri It not 
certain how her attorney’s 
name was spelled, let alone 
where he was authorized to 
practice. There was no local 
‘ounsel who could be notified if 
deposit to be taken or 
other requiring notice 

No should back and 
permit such itu Judge 
Joynt declared. 


as in 
was 


even 


ions were 
steps 
court sit 


a ation, 


versing the ground it 
non-conforming use existing pri- 
or to the ordinance. The only 
testimony on this point is that 
of respondent. It is not contra- 
dicted. The ruling of the Pleas 
was therefore correct on 
point. 


on Was a 


t dismissed 


(Continued on page 7, col. 3) 


this | 


| Bowling 


Pre-Trial Procedure 


(Continued from page 1) 


| period during the preceding year, 
| it disposed of 429 such cases. You 
| will note this is an excess of 512 
| Cases of one year over the other 
| year and being more than twice 

as many cases disposed of from 
|the trial calendar, in the short 

period of three and one-half 

months, is a remarkable show- 
jing. The assignment commis- 
sioner of our court informs me 
| that the statistics as of the mid- 
dle of February, while not fully 
/ analyzed, show a continuation 
|of the substantial gain this year 
| over last. 


“A large part of the progress 
|is due to pre-trial procedure ac- 
| complishing compromise of cas- 
es. At the end of the first three 
| and one-half month period, the 


| figures indicated that during the 


period of 1938, 202 cases were 
disposed of by praecipe, as 
against 519 during 1939, and 


that the consent verdicts in 1938 
were 32 and in 1939 were 73. 
While some of these cases did 
not involve compromise, yet the 
overwhelming number of them 
did, so that the figures are a 
fair indication that approxi- 
mately 234 cases were settled by 
compromise during the _ three 
and one-half month period of 
1938, while 692 were settled by 
compromise during the same 
period of 1939, an increase of 458. 
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YO MORE IMPORTANT DUTY rests with 
N attorneys and corporate fiduciaries than 
continually to recommend to their clients that 
t) revie their estate plans in the light of 
( ring’ ¢ ) mii d social forces. 

[he drafting of legal uments 1s th 
lawyer’s b s. On matters pertain! to 
the busine stm problems of estat 
management and pla , this institution has 
had Jo 

The Fidelity I Trust Company be- 
lieves that co-operation in serving best the in- 


1 me 


| 
I edges Itselt 


FIDELITY UNION 


TRUST COMPANY 


of Wills 


ents should be the common 


bar and trust 
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THE BAR COMMITTEE ON JUDICIAL REFORM 

Pursuant to action taken at the mid-winter meeting of the 
New Jersey State Bar Association, there was recently appointed 
a committee of thirty to study and 1 rt on f any, for 
revising the state’s judiciary Hance detent The tee consists 





of one member from each of the county ba! ys and sev- 
eral members of the state association. The committee can truly be 
called representative of the organized bar of the state. Th ipject 
which it is to consider is important. It requires extensive stud) 
and considerable deliberative thought Tae vork of the mmitte 
will doubtless lead it to practically dupli the exhaustive udy 
made by the Judicial Council in 1931 and 1932 If done thoroughl; 
it will have the advantage of bringing the matter up to date 
There is no apparent reason why the labors and findings 

the committee should not culminate in a comprehe e and au- 


thentic report which should have great weight in determining the 
issue of judicial reform in New Jersey. The Ju a cial Council’s re- 


ports dated December 15, 1932 indicate th reat lengths t lich 
it went to gather factual data and to obtain the advice snd 1 sent 
ment of as representative as possibile a c1 tion of comm ul 
life of the state. Leading members of the baz porta ay or- 
ganizations, labor leaders, representatives of one hundred edi 


those consulted The 
“We Pace go in mind con- 


and business organizations were among 
contributed much to the final conclusions. ' 


tinuously”, wrote the Council, “the principle tha irts are es 
tablished primarily for the benefit of the citizens of the state wh 
have occasion to litigate their differences therein’. The task before 
the present bar committee measured by the undertakings of the 
Judicial Council is indeed a large one. The committee is large 


enough and has sufficient able members to do its job in a manne 
commensurate with its importance 


But performing its duty thoroughly and without prejudic 
should be only part of the committee’s function. Organiz 
is, purposely, with representatives from all the county bar 
tions, as well as the state association, the committee ought to be 


associa 





able to present the composite sentiment of the several bar grou 
represented. To this end the committee should sponsor at least one 
meeting in each of the county bar associations at which the matt 
of judicial reform can be explained, discussed or debat ed | by speak 
ers prepared in advance to present the varied asneste of the 


problem. 
advised in 


f 


The general membership should be advance that 
this particular matter will be considered and i ble the mem- 
bers should be given an outline of arguments being used for anc 


possl 


against reform proposals. After such preparation and deliberation 
the expressed sentiment of a county bar group would carry some 
weight. While such procedure might entail a little effort, the im- 


portance of our court system would justify it . 
ased 


bar 


If the committee of thirty is to present a report bs up 
no more effort than goes into the report of the average 
mittee and if, solely because the committee consists of members 
from each county association, it will purport to represent the view 
of the several county bar groups, its report and recommendation: 
will deserve but little attention from the bar, the legislature and 
the public. The committee would deceive no one but possibly it 


own members. 


com 


Because this possibility must be obvious to all members of the 
committee, because they must all be aware of the potentialities of 
the committee and because the committee has many members who 
are conscientious and without preconceived notions of what the 
report will be, there is hope that in the committee’s report at At- 
lantic City, there will be some constructive recommendations for 
the solution of a delicate, vexing and yet pressing issue. 


Need For Service To Low ANNOUNCE PRINCIPLES AGREED UPON BY B: 


Cost Group 


(CCNS) — Low 
al for persons 
moderate means is being made 
the subject of an exhaustive in- 
quiry by the California State 
Bar. 

Under the 
sor Robert E. Stone 
versity of California, a Sta 


San Francisco, 


cost lege service of 


of Profes- 
of the Uni- 
te Bar 


directior 


committee has begun a series of 
meetings to assemble all avail- 
able data to determine if there 
s a social and economic demand 
for such service. Two meetings 
have been held in San Francisco 


by the committee and a third is 
scheduled. 
“The 


to determine 


commi objective is 


whether a substan- 


ttee's 


tial group within the low income 
brackets is being deprived of 
necessary legal advice and as- 


‘ Professor Stone de- 
clared If it is determined that 
nadequate service is available, 
the commit recommend 
remedial meas the State 
Bar.” 
For 
tions 
cluding the 
ition, ha 


istance,” 


esri}} 
tee Will 


ures to 
the past year Bar associ 
shout the nati 
> American Bar pitt 
e been con 


throug 





f of pr ding neighbor- 
! iw offices in metropolitan 
areas, Professor Stone said. Law- 

rs in Philadelphia are now ex- 
erimenting with such a plan 
ha g established legal service 
bureaus in the city last Decem- 
be! The results of this experi- 
ne} vill be studied by the com- 


mittee. 
PERSONAL 


Judve Martin B. Stutsman an- 


nounces the removal of his of- 
oO fram 99 ark "Oni 
ces irom 220 Park Avenue, 


to 111 E. Front Street, 


where he will continue 


Plainfield, 
Plainfield 


he general practice of law 


Confirmations 


HARRY COULOMB. of Ventnor 
to be Prosecutor of the Pleas 


of Atlantic County, to suc- 


ceed Joseph Altman 
GEORGE W. ALLGAIR, of Rari- 
tan, to be Judge of the Court 


Pleas of 
to succeed 


Somerset 
Ralph J 





AND LIFE UNDERWRITERS 





Understanding Held One of Most 
Important On Subject Of 
Unauthorized Practice 
York, ‘ One of 
im 1por rtant 
Americar 


CCNS) - 
undertak- 
Bar As- 





thorized ; -that 
drafting a 


guidance of life 


~ $ 7 5 7 
rinciples for 





the underwrit- 
ers in respect to activities verg- 
ing upon or constituting the 
practice of law-—has been con- 
cluded in form of an agree- 
ment between the Bar commit- 


tee and the National Association 


Life Underwriters. 


o! 


A joint 


orga! 


statement by the tw 
nizations annou 
upon iples 
is accompanied 1 the prin 
ples, is accompanied by 


ncing 
agreement the princ 


upon ci- 








ment of the American 
committee on professio 

and grievances, covering 
improper activities of 1 
connection with the sale of life 


insurance 


Affects Big Field 








Wit! nsuré o9eing used 
4 creasing tent each 
ear in elaborate tax avoidance 
ind kinds € 
rangements t Ob€ e a matter 
yf first impor et 
ine betwe he 
vork of the life under 
the field of the p tice la 
The nt statemer declared 
that the public will be best serv- 


* > A 7 “ or ; ~ 
by complete co-operation be- 











VE nsurance men and law- 
vers for the benefit of their mu- 
tual clients 

The stateme ed the 400 
committees of lawvers over 
the country that are concerned 
with unauthorized practice of 
aw and the 370 state and local 
associations of insurance men 
that are seeking to elevate the 
standards of their bu ess, to 
co-operate to obtain ce 





need and 
iderstandings 
surance men and law- 


to the principles annou 
to dispose of 
between ir 


yers 


mic 
nr 11Su n 





BAR ASSOCIATION NOTES 








Cape May County 

A dinner meeting of the Cape 
May County Bar Association was 
held at the Ocean City Golf Club 
yn Friday, March 15th. The main 
‘t of disci the 
Amendments to the State Con- 
stitution proposed by Assembly 
Concurrent Resolution No. 5. At 
the of the discussion, the 
Association went on record as in 
favor of a new separate Court 
of Pardons and a separate Court 
of Appeals. The Association did 
not favor, however, the proposed 
requirement that appointments 
of Vice Chancellors be confirmed 
by the Senate, it being felt that 
so far as possible the courts 
should be divorced from politics 

Tentative arrangements were 
made for a joint meeting with 
the Cape May County Medical 
Society at which time speakers 
will discuss subjects of interest 
to both professions. 


subjec 


ission Was 


close 


Hoboken Lawyers Club 
The next regular meeting of 
the Hoboken Lawyer Club will 
be held on March 28th at the 
Elks Club, 1005 
Street, Hoboken. Harry Sommers, 


a Counsellor at Law of Newark | 


Washington | 


and a Registered Patent 
ney be the 
His subject 
Patent Law.” 

Announcement has been made 
of the appointment the fol- 
lowing chairman- 
ships: 

Public 
Emery: 
J. Marrone: Ent 
Edward De Pasio: yr sonal 
Julius Lichtenstein; Unauthoriz- 
ed Practice of Law. William 
Gottlieb; Americanization, Fred 
H. Hauser: Legislative and Law 
Reform, Benedict A. Beronio: 
Advisory, J. Harry O’Brien; In- 
ter-Bar, John ? Sullivan, Jr.; In- 
ter-Professional. James A. Cool- 
ahan; encore and By-Laws, 
J. Harry O’Brien; Welfare, John 
J. Fallon; Athletics, Stephen 
Mongiello. 


will guest 


be “Patents 


of 


committee 


Robert W 
Dominick 
im M 


Relations 
MamAnerEnIp, 


Perth Amboy Bar Association 

The next regular meeting of 
the association will be held on 
April 9th. Vice Chancellor Mai- 


'ecolm G. Buchanan will be the 


topic will 
in 


guest speaker. His 
be “Pleading and Practice 
Chancery” 






erent Are Stated 
iciples agreed 


underwriter 
practice law 
vice and should 


do so directly 





right to or 








tempt to 

rect] Therefore, he must 
prepare for execution by | 
ent legal documents of an; 


wills or codicils 
trust agreements, cor; 
charters, minutes, by-] 
business insurance agree 

2. A life underwriter 
never dissuade a client 
seeking the advice of lega] 
sel. 

3. It is improper for 
derwriters to furnish att 
who will give legal advice 

underwriter’s client 
pective clients. 

4. A life underwrit« 
properly obtain legal advice 
a written legal opinion 
for his 
it is improper conduct h 


sucn as 


life 


attorney own guic 





to circularize any such 
opinion, or to use it as a 
document 

Unethical Conduct 


> condemnation of 1 
al conduct by lawyers is 
Americ Bar Assoc 
> on professiona 
five different tv: 





can 


S to 
ethical 


conduct by 
whereby the lawyer dirs 
rectly seeks to profit 








illy as a result of the pla 
life insurance business. 

half of the Bar’s 
practice committe: 


be 
rized 
M. Otterbourg, 
said 








Thi 
of a series of conferences 
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By Whom Work Don¢ 
The Association of Lif 
derwriters was represented 
conferences by George E. I 
Detroit, chairman of the 
miftee on cooperation w 
torneys, and Roger B. Hull 
Albert Hirst, 
and special counsel, respecti' 
to the Association. 
The Bar Association’s 
thorized practice committee 
addition to Mr. Otterbourg 
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PLAINS DISTINCTIONS IN GOVERNMENT’S 
PROTECTION OF HAPPINESS 





gto yp Ber lev, Calif., —“The Ameri- 
-ernmental and economic 

has, as a substantial part 
ndation, the distinction 
the Declaration of In- 
a govern- 


erwriter 
law or t 
should n 1 : 
lirectly or nce between 


endeavors to supply 











free to pursue ‘happiness’—to 
gain for themselves, by their own 
efforts, those things that they 
desire, those things that make 
them ‘happy’” 


Beardsley referred to the pro- 


Lawyers’ Cooperatives 


By Irwin Nussbaum 


NOVEL QUESTION RAISED IN PUBLIC 
WELFARE LAW 





OF me aoe York Bar Whether State Can Return Re- | 
Pounded daily by a plethora Of ~Jief Recipient to Place Where 
opinions, laws, decisions and Ai4 Awaits Is leone } 
rulings pouring forth from a bot- | | 
tomless fount of courts, boards, | Albany, N. Y., (CCNS) — mre | 

| of many states are turned to- 


commissions, bureaus and coun- 
| ward Albany as the American 


cils, the average individual prac- 

titioner, were he ina confession - [Civil Liberties Union and the 
al mood, would have to admit, | National Lawyers Guild attack 
in the Court of Appeals the con- 


albeit, reluctantly, that he has 
become the little man that isn’t stitutionality of that section of 
the state’s public welfare law 


there. He has been rendered ab- 
solutely ineffectual and useless which permits relief authorities 
to deport non-residents and 


as a legal Delphic oracle to 

, } -e-seeki 1. ‘ . Pp 

whom the guidance-seeKking lay-|ajiens if friends can be found 
elsewhere in this or a foreign 


man can repair. 


This situation, of course, 1S|ooyntry willing to help support 
not greatly alleviated by the them 
fact that the said layman is| 


| Case before the Court arises 
trusting his matters in the out of the attempt of Westchest- 
hands of the attorney will make | er County Welfare Commission- | 
a searching inquiry into the tal-|er Ruth Taylor to deport one 
ents of the lawyer involved for| Rosario Chirillo and family to 
handling this particular matter, Wooster, Ohio, the place whence 
an inquisition which encompass-|they came. Wooster officials 


aware of this, and prior to in- 


/ried children. 















>, he must na posed “American Youth Act”, 
ition by ss’ to the people, and a ‘ : Sis INN te tag ED 
ition by : wat nie eniaes. te pending in Congress, which 
nts of any qD™ en post proms fe os ate Act he said “would make the 
icils tk ect tne “ 1 “ : : 
codicils - ds ~ coord Youth of America the wards of 
; , happiness ac - a 
‘S, Corpor: ; a teeinees pres- |* bureaucrat, called the ‘Na- 
1S velar ries rasiey, a Pe . rs ig 
S, by-la “on enaetenes tee ie ional Youth Administrator 
" the Americé As- Ps — 
€ agreem: ‘ *é is who would be given a half billion 
srwriter Beardsley spoke here i : aoe es 
-Ewriter si dollars per year of the taxpay- 
a client ig, on the rights and| 2 5 dig 
ten - p ; ers’ money, “to be used by him 
> of lega) is of youthful American |. e : Sepia al 
— s in supplying ‘happiness’ to the 
1t a banquet tendered Ngee 
Nana ee Youth of America”. 
er for Berkeley Service Club 
nish att young men and wo- He said that this attempt to 
1 advice arriving at the age of|secure “government - supplied 
client ne happiness” for the American 
da Youth is based on “the theory 
that “each and 
lerwrite ; that, although a government 
vaste smpts of govern- 3 , 
gal advice & recorded cannot supply ‘happiness’ to all 
6° va ughout recorde pe : 
inion fror cs aa , of its citizens, it should be able 
is Bebe supply ‘happiness’ to the ; ERE ae 
wn cuid ee yl them with | to supply ‘happiness’ to favored 
. ow supplying them wit ey 
iduct hor eet” mee-# s tht classes of its citizens, and that, 
. waigens dance of materia lings, ena 
vy sucl 2 , | for that purpose, the citizens may 
| nee oe be accompanied by wide- ede 
it as a ss : ner as well be classified according to 
a ress, poverty and un- ts gee sts 
A ; ‘ fs their ages”. He observed how- 
app: He said that the ipa : eye 
i : 1G ever that, “since the ages of cit- 
onduct 7p" naa 4 ,| izens vary, all our citizens are 
, ae n advised o : : 
on of unetii a as : : ,.,| not agreed as to which particu- 
acetias f all governmenta 
spares ee ; a ae | lar age-group should be made 
Associat ) supply ‘happiness th veka tax eike 
— _ ' hgh 1e most ‘happy’. 
>ssiona pDie€ S€ up a govern- 
rent tvpe was calculated to “One school of thought would 
by 1 ves and the liberty have government make all citi- 
4 dire id to le them zens over sixty ‘happy’, by tak- 
profit | ing huge sums from citizens un- 
he pla der sixty, and distributing it to 
1e€Ss ill eitizens over sixty, at the 
Bar’s rate of $200.00 per month 
ase “Another school of thought be- 


or 
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1ent-supplied 











11eves tha governn 
: happiness’ should not be so long 
- the delayed—that it should begin at 
— the age of fifty. and that the 
7 ‘happiness’ should be supplied 
onhapigess |more frequently than once a 
that am | month that it should be sup- 
> the folla lied every Thursday.” 
be pr Beardsley reminded |} ir- 
rous ers however that, “as a result of 
e€ upon le: the operation of the America: 
sons n governmental and economic sys- 
Life ' tem, the American people have 
richt ACSIMILE Cc OFIE fm |been able to acquire and enjoy 
1 not a greater abundance of material 
cond things, than any other people, | 
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To Customers Inquiring 


ABOUT WILLS: 


“Remember: Getting your Will drawn is 
YOUR responsibility. Your attorney’s 
professional code of ethics forbids his 
soliciting you. You must ask HIM to 
draw your Will. Do so today if you have 
not already done so. We do not draw 
Wills.” 
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within its scope some ques- 
tions that are extremely embar- 
rassing—for the lawyer involved. 

The basic cause of this entire 
situation in my opinion is the 
very simple fact that in an age 
where industry has become high- 

integrated and at the same 
time highly specialized, the aver- 
age lawyer “lonely wanders his 
weary way” practicing generally 


es 


and, ergo, rarely. In his ivory 
tower of a room of gnomelike 
proportions, or in that rarest 


abomination of all, known to the 
gal profession as desk space, 
1e said lawyer faces the twin 
struggle of keeping up with the 
and keeping up with 


e 
+} 
} 
i 
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landlord 
the law. 

What is the 
many solutions have 
offered and none 


solution? Since 


been chosen 





sion by this possible remedy? 
The various Bar associations 
hould take the lead in estab- | 
hing co-operatives among the 
, Take a census of the 
wyers, including in the in- 
formation their earning 
power, clientele and their tal- 
lents for a particular field, ar- 
lrange groupings and aid in 
bringing together under indiv- 
idual units lawyers whose tal- 
ents complement each other and 
who by working together can at 
the same time assure security 
themselves, cut their over- 





sought 


may I add to the general confu- | 


| 





head expenses and be in a posi- | 
tion to give a client a special- | 


| 


ized knowledge in any field. 


Faust, Faust & Faust 


Washington, (CCNS)—An un- 
precedented ceremony admitting 
the Bar of the 
United States Supreme Court 
took place last week when a 
father, mother and son, William 
H. Faust, Mrs. William H. Faust, 


attorneys to 


and William H. Faust, Jr., were 
sworn in simultaneously 
The three attorneys compose 


the Indianapolis firm of Faust, 
Faust & Faust. 

When Chief Justice Hughes 
asked the customary question: 

“Are there any applicants for 
admission to the Bar?” the three 
went to the bench accompanied | 
by Senator Minton of Indiana, 
who introduced them and, after 
making the customary state- 
ment that “I have examined 
their credentials on file in the} 
office of the clerk and am satis- 
fied that they meet the nec-| 
essary qualifications,” moved | 
their admission. They were ad- | 
ministered the oath together by 
Clerk of the Court Charles El- 
more Cropley. 





| 
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“4 oh =e 


, or 2 


have indicated a willingness to 
reinstate the family on relief. 
But Chirillo doesn’t want to go. 
Many Such Statutes 

Many states have a counter- 
part of the challenged New York 
law. On the principle of reci- 
procity relief officials will take 


| 
Another Trade Barrier To| 


Be Considered By Court 


North Carolina Law Stands After 
Similar Acts In Two Other 
States Held Invalid 





Raleigh, N. C., (CCNS) An- 
other form of interstate trade 
| barrier, erected at the instance 


heretofore | 


of local retail merchants, will be 
considered by the United States 
Supreme Court if Best & Com- 
pany, large New York mercantile 
concern, through Carolina 
law to the finish 

The legislation challenged is 
that which imposes a tax of $250 
on any person who, not being a 
licensed retail merchant, dis- 
plays samples in a hotel room or 
other rented quarters with a 
view to sale 

Similar in South Car- 
olina and Louisiana are said to 
have been successfully attacked 
by the New York house. 

The case questioning the North 
Carclina law had a queer his- 
tory in the courts. First the act 
was declared unconstitutional by 
Wake County Superior Judge J. 
Paul Frizelle. This decision was 
reversed by the Supreme Court, 
with one justice dissenting and 
one justice not sitting. Follow- 
ing a rehearing the Court found 


goes 


laws 


itself evenly divided. A motion 
was then made to affirm the 
judgment below, but this the 


Court denied 

Had the Court been evenly di- 
vided at the time of its original 
decision, the ruling below would 
have been automatically affirm- 
ed. (Best & Co. v. Maxwell, Com- 
missioner). 


/Osmond K. Fraenkel, 


back their former residents when 
found on the relief rolls of a 
sister state. 

The Chirillos, who had been 
on and off relief in Ohio, mi- 
grated to Westchester county in 
order to live near their mar- 
Opening a cob- 
bler shop, Chirillo eked out a 
living for eight months but was 
finally forced to apply for relief. 
After he had been on the relief 
rolls a short time the deporta- 
tion proceeding was begun. 

Constitutional Questions 

According to Morris Shapiro, 
New York City, attorney for the 
Chirillos, the effect of section 71 
is to deny them the right to re- 
main and continue citizens and 
residents of New York state, ir- 
respective of whether thev are 
at the moment eligible for relief. 
Mr. Shapiro bases his contention 
on the famous Slaughter House 
cases, holding that a citizen of 
the United States can, of his 
own volition, become a citizen of 
any state of the Union by a bona 
fide residence therein. No claim 
is made by the Department of 
Public Welfare that the Chirillos 
are not residents of New York; 
but the proceedings were insti- 


tuted on the ground that this 
family had not established a 
year’s settlement. 


The Civil Liberties Union, by 
its attor- 
ney, and the Lawyers Guild, by 
Elliott L. Biskind and Louis Eis- 
enstein, as amici curiae, have 
filed briefs pointing out that this 
attempt to make “settlement” 
synonymous with “residence” 
contravenes the privileges and 
immunities clause of the Four- 
teenth Amendment, and further 
that the section denies the Chir- 
illos the equal protection of the 
laws and deprives them of their 
property, the right to live where 
they will, without due process. 
There is no sound reason, it is 
claimed, why one relief recipient 
must be sent off to a completely 
foreign state, and another al- 
lowed to remain. 

Attorney General Robert H. 
Jackson is said to be contem- 
plating filing a brief in the case. 
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Florida Consultant 
HARRY SIEGEL 
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Miami, Florida 
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Kroad Elizabeth, N. ] 
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Services available to attorneys 
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ATTENTION LAWYERS! 


We will render complete cooperation in the matter of refinane 


ing property for your clients as well as other financial problems 
Largest direct lenders of FHA Mortgage Money in New Jersey 


Unlimited Funds. All 


Low fees, 


type 


mortgages, 
Inquiry without obligation. . 


Immediate service. 
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Approved Mortgagee 
Federal Housing Administration 


Members of the 
1000 Springfield Avenue 
Irvington 
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Phone: TEaneck 6-8202 
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Recording Laws of 
New Jersey 
By GEORGE J. MILLER 














493. Collector of Taxes te Keep 
Records P L p. 387 
“An Act Providing for the es- 
tablishment formation and gov- 
ernment of towns” requires the 
collector or receiver of taxes to 
keep a full and accurate record 
in his office of the proceedings 
upon any of property for 
unpaid ‘assessments including a 
statement of all _ certificates 
granted for property, sold by him 
to which record all interested 
persons shall have access at rea- 
sonable times. 


sale 


494. Notice of Lis Pendens to be 
Recorded (Rev. 1902) 

PL p. 478 

No process be deemed 
constructive until 
pendens is filed and it shall be 
the duty of the clerk or register 
with whom any such notice shall 
be filed, forthwith to record 
same, together with time of fil- 
ing thereof, in a proper book to 
be by him provided and kept for 
that purpose, which book shall 
be properly indexed by said clerk 
or register and be a public 
ord to which all desir- 
of examining ime shall 


access 


shall 


notice lis 


rec- 
persons 
ous 

have 
197. Act 
Mortgages 


Concerning Chattel 
(Rev. 1902) 
PL p. 487 
Every mortgage or conveyance 
intended operate 
rage of goods and chattels here- 
after made, which 
accompanied by a1 
delivery and followed by an act- 


to as a mort- 
shall not be 


immediate 


val and continued change of 
yossession. of the things mort- 
I 


ly void as 
mort- 


raged, shall be absolt 


t creditors of the 


agalns 


gagor, and as against subsequent 





purchasers and mortgagee in 
good faith unless the mortgage 
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have annexed thereto, an affi- 
davit made and subscribed by 
the holder of said mortgage, his 
agent or Stating the 
consideration of said mortgage, 
and as nearly possible the 
amount due or to grow due 
thereon be recorded as herein- 
after directed; Provided that no- 
thing contained in this act shall 
apply to any mortgage of per- 
sonal property included in a 
mortgage or franchise and real 
estate heretofore or hereafter 
made by any railroad company 
and which has been or shall be 
recorded or registered as a mort- 
gage of real estate in 
ty in which such railroad or any 
part of it is located and it shall 
not be to record as a 
chattel mortgage any such mort- 
this iso describ- 


Ulli 


attorney, 


as 


every coun- 


necessary 
gage as is in 
ed 
(a) 
corded. 
The instrument 
the preceeding 


prov 


Instruments to be Re- 
s mentioned 
ection and not 


it 
if] 


excepted in the proviso, shall be 
recorded in suitable books in the 
clerk’s office of the county where 
the property so mortgaged shall 
be at the time f execution of 
such instrument: Provided 4 
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in any county where the office 
of Register of Deeds exists or 
may hereafter be created, such 
instrument shall be recorded in 
his office and said clerks and 
registers shall enter at the foot 
of the record of each mortgage 
and instrument so recorded, the 
time when same was received by 
him at his office to be recorded, 
and shall endorse on same the 
book and page in which it has 
been 
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wyers. Contribution 


~ontinued from page 1) 


credit for the sin- 
of the Bar to clean 
al take its proper 
the guardianship of the 

tuti 1s and established 


due 


na to 


ions of our democracy. 


vers sometimes 


are 
nd sensitive to criticism, 
not generally resent fair 
sonable They 
jearned through human ex- 
es in which it is primarily 
j to dwell, that man 
vain and morally im- 
have concluded 
ad to a better-order- 

a more humane society 
with pitfalls and snares. 
probably, more than 
ips, learned that re- 
st be earned through 


truth an } that 


era 
criticism 





sce 


t those 
iid be beyond criticism 
retend to seek truth. In 
Day address in 1898, 
tice Brewer of the Su- 
Court of the United 
loquently and candidly 
criticism even as re- 
Supreme Court. Said 

a mistake to suppose 

> Supreme Court is either 


or helped by being 
as beyond criticism 
ontrary, the life and 
of its justices should 


ects of constant watch- 
all, and its judgments 
the icism 
is past in the history 
rid when any living 
r body men can be set 
pedestal and decorated with 
True 
like their authors 
ood taste, and better 
criticism than 
all The moving 
full of life and 


371 _ . 
Stlll waters 


Sens — 
Ireest crit 





of 


many 


of no 
at 


ers are 


jem 


1; only in the 
gnation and death.” 
noble expression 
Brewer may well be ap- 
The lawyer 


at criticisms 


f 
Ol 


the lawyer 


not indignant 


though oft-times the crit- 

like their authors, are 
oid of good taste. He does 
say that he welcomes only 
structive criticism, for that 
defense-mechanism behind 


l- 


he is 


criticism a 
ut 


he object of 
takes refuge; 
e to criticism in general, 

ugh he may wince at 
ide lack of good taste and 
scriminate usage. The law- 
knows that all criticism is 
ictive. There is no such 
ig as destructive criticism per 
use and _ vituperation, 
r, come within an alto- 
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gether different category than 
hat of criticism. The lawyer 
knows how to take criticism for 
he perceives its proper function 
in the totality that makes for 
ultimate truth. And _ ultimate 
truth is the end sought for by 
the legal and social process. Of 
there are lawyers here 
and there who in the colloquial 
“cannot take it’, but on 
whole the legal profession 
is not piqued at criticism but it 
strives honestly, although some- 
times seemingly slowly, to erad- 


course 


sense 


icate the cause and object of 
criticism. 
Now let us analyze what ap- 


pear to be the less serious crit- 
icisms of the bar. It is said that 
lawyers are hair-splitters and 
rationalizers. They pretend that 
the science of the law is certain 
and fixed; and yet they change 
precedents, statutes, constitu- 
ns and express agreements by 
the rationalization of words. 
Substantially this is the gist of 
criticism against the lawyer. In 
many instances the criticisms 


are poignantly, and in some in- 


stances crudely, expressed. It 
is said lawyers are medicine- 
men indulging in the mumbo- 


jumbo of words and the hocus- 
pocus of logic. In short they are 
clever hypocrites. 

It is true that the history of 
expositions and declamations by 
a few lawyers, under the 
of oratorical flight on some au- 
spicious forensic setting or in 
some esoteric gathering or legal 
social function, finds allusions to 
the certainty of the science of 
law and its mathematical fixa- 
tion. But such exposition is not 
found in the analytical treatises 
of the law, written by such 
scholars as Holmes, Pound, Gray, 
and Cardozo. The more critical 
analysts of the nature of the 
law and its processes are real- 
ists. To them the criticisms 
cannot properly be ascribed 
Lawyers of the stature of these 
scholars should be accepted as 
the interpreters of the function 
and science of the law rather 
than the few practitioners given 
to emotional expression and un- 
studied thought. It is unfair to 
categorically condemn lawyers 
and the Law upon these occa- 
sional outbursts of the untutor- 
ed when the scholarly writings 
abound in contradiction to such 
haphazard conclusions 

The law is uncertain 
be uncertain as long the 
functions and requirements of 
society remain uncertain in any 
period of contemporary life. Law 
is not an end of human achieve- 
ment and aspiration—it is but 
a means. And as such means it 
is evident that it can only re- 
main fixed and permanent as 
the relations and functions of 
life remain fixed and permanent. 
That is why the doctrine of 
stare decisis (letting the decision 
stand has no stability, and de- 
cisions based on similar sets of 
facts, or conditions, will receive 
a different interpretation suit- 
able and desirable for the wel- 
fare of society in the times when, 
such principle of growth must be 
enunciated. Nor should it be 
thought that contending lawyers 
are resorting to trickery or hy- 
pocrisy when each casts a dif- 
ferent interpretation on our 
written laws and _ precedents. 
Many times sets of fact and cir- 
cumstance do not call for the 
application of precedent. The 
slightest detail may be of suffici- 
ent import to call for the estab- 
lishment rather than the applic- 
ation of precedent. That such de- 
tail may bear an honest differ- 
ence of opinion as to what prec- 


stress 


and will 


as 


| edent should be invoked or es- 


| tablished is only indicative of the 
|/uncertainty of the science of the 
law and the complexity of the 
nature of the judicial process. 
All that can be humanly ex- 
pected in the exercise of the ju- 
dicial and legal process is the 
finest sense of impartiality in 
those charged with the duty of 
expounding this process. That 
this finest sense which makes 
for human justice is sometimes 
abused, is but an evidence of 
human weakness that must be 
dealt with by society in the light 
of experience and the ultimate 
|quest for truth and honesty. 
Probably more than on any 
| other, criticisms are heaped on 
the legal profession. This is 
quite understandable. The very 
nature of the legal profession, 
involved as it is in the political, 
moral, social and economic life 
of society, quite naturally acts 
as a buffer for the evils and crit- 
icisms of these necessary pro- 
cesses of society itself. Be that as 
it may, the legal profession does 
not advance it as justification for 
its shortcomings. It strives 
through high ethical standards 
and canons to keep at a mini- 
mum the potential possibilities 
of the law, for unethical and dis- 
honest practices. It strives to 
heighten the qualifications for 
admission to the profession in 
order to lessen the economic 
competition within its ranks. 
Whether this a practicable 
plan is beside the point, yet the 
intentions are worthy. 

The lawyer is a constructive 
social force in his immediate 
community as well as in the gen- 
eral scene of human progress. 
Robert F. Wagner, an eminent 
lawyer and former jurist, is now 
a U.S. Senator. He has been re- 


is 


sponsible for much of the pro- | 


gressive legislation and thought 
in Congress. He and other law- 
yers, like the late lamented Sen- 
ator Borah, and Senator Black, 
presently an Associate Justice of 
the Supreme Court of the United 
States, have made possible legis- 
lation which has virtually saved 
this nation from economic des- 
pair and suffering. The Nation- 
al Labor Relations Act, the Na- 
tional Housing Act, and the 
pending National Health bill; all 
three major and_ progressive 
pieces of legislation, were spon- 
sored by Senator Wagner. The 
National Labor Relations Act 
has, despite its asserted short- 
|/comings, been universally recog- 
nized by both capital and labor 
as an act which, by guaranteeing 
and encouraging collective bar- 
gaining, has minimized burdens 
on interstate commerce through 
the curtailment of strikes and 
labor controversies. The Nation- 
al Housing Act has thus far done 
much to eradicate slums which 
are the potential sources of dis- 
ease, crime, and immorality. It 
has given decent housing facili- 
ties to thousands. It has uplift- 
ed the general moral tone of 
neighboring communities. It has 
been a tremendous outlet for in- 
creased industrial production 
and employment. The pending 
national medical bill is a step in 
the direction of removing the 
tragic paradox of an abundance 
of doctors and medical facili- 
ties, while millions of Americans 
in need of these services are un- 
able to avail themselves thereof. 
This medical bill sponsored by 
Senator Wagner is not a com- 
plete solution but at least is an 
attempt to meet a grave emerg- 
ency. With the exception of one 
or two phases thereof, this legis- 
lation has the approval of the 
American Medical Association. 


Through legislation of this kind 
we find the guiding social spirit 
of the lawyer in action. 

Judge Alexander F. Ormsby, an 
eminent member of the Bench 
and Dean of John Marshall Col- 
leg@~has constantly striven to 
guide and train his students in 
the best traditions of the bar. He 
has inculcated within them the 
love and respect of our demo- 
cratic institutions. John Marshall 
College has sent forth young men 
and women well equipped to 
take their proper places in the 
community. 

Our highest tribunal, the Su- 
preme Court of the United! 
States, composed of outstanding 
members of the Bar, has vali- 
ently safeguarded the rights 
guaranteed to us by the Consti- 
tution. 

As a most recent example of 
its zeal to protect minority 
rights, the weak and humble, 
and to dispense justice to all, I 
desire to comment on the follow- 
ing case decided within the past 
month. Isiah (Izell) Chambers, 
and others v. State of Florida. 
Four unknown negro boys were 
condemned to death in Florida. 
The evidence against them it 
was alleged, was the result of an 
illegal confession obtained by the 


iState through a merciless third 


degree star chamber proceeding. 
Said Justice Black in speaking 
for a unanimous Court and in 
reversing the conviction of the 
Florida Court, 

“Today, as in ages past, we 
are not without tragic proof 
that the exalted power of some | 
governments to punish manu- | 
factured crime dictatorially is 
the handmaid of tyranny. 

Under our constitutional sys- 
tem courts stand against any | 
winds that blow as havens of 
refuge for those who might} 
otherwise suffer because they | 
are helpless, weak, outnum- | 
bered, or because they are| 
non-conforming victims of 
prejudice and public excite-| 
ment. 

Due process of law, preserv- | 
ed for all by our Constitution, | 
commands that no such prac- 
tice as that disclosed by this 
record shall send any accused | 
to his death. No higher duty, | 
no more solemn responsibility, | 
rests upon this court than that | 
of translating into living law 
and maintaining this constitu- 
tional shield deliberately plan- 
ned and inscribed for the ben- 
efit of every human being sub- | 
ject to our Constitution — of 
whatever race, creed or per- 
suasion.” 

The people owe to the legal 
profession a duty of understand- 
ing and cooperation. On the 
whole, when the record is scan- 
ned it will be faund that what- 
ever social progress has been 
achieved in this day, is in no 
small part attributable to effec- 
tive leadership of the legal pro- 
fession. As to the individual 
lawyer allowing for the compara- 
tively negligible delinquency to 
the code of ethics of the profes- 
sion, it must in truth be said | 
that the lawyer is usually in the 
vanguard of all local and com- 
munal activities, charitable, ed- 
ucational and cultural. He is an | 
essential part of the civic and so- 
cial life of the community. He 
has never been found wanting, 
and ever is ready to help the 
needy, the exploited and the op- 
pressed. 

Since the lawyer therefore | 
stands as a vital factor in -~ 








of the most important areas of 
human activity; since there is | 
an essential relationship between 
society and the legal profession, 
let them both with candor face | 
the inevitable errors and incon- | 
sistencies in the struggle for a/| 
more humane society and | 
against the shortcomings and | 


weaknesses of human beings. | 


Proposed Legislation 


A-239 Glickenhaus. To provide 
that where a fiduciary has 
paid money into court and the 
same has been unclaimed for 
a period of 15 years that it 
shall be transmitted to the 
State Treasury; further pro- 
vides for payment out of the 
State Treasury to the benefic- 
iary within ten years there- 
after. 

A-345 Moore. To permit the Su- 
preme Court to allow addition- 
al compensation to supreme 
court commissioners in excess 
of the regular fees where the 


circumstances so warrant in 
the discretion of the court. 
A-347 Glickenhaus. To provide 


that proceedings taken in lieu 
of the appointment of a guard- 
ian or administrator, for draw- 
ing and recording affidavits, 
etc. in proceedings in the sur- 
rogate’s court where the estate 
is $100 or less that the fee 
shall be $1.00 and where the 
estate is more than. $100 that 
the fee shall be $4.00. 


KIELB ADDRESSES CIVIC 
ASSOCIATIONS 


The Committee on American 
Citizenship of the Junior Bar 
Conference of the American Bar 
Association reports that the 
State Chairman, Franklin W. 
Kielb addressed the Robert Treat 
Civic Association of Newark on 
March 15 and the Citizenship 
League of Essex County on 
March 20. His topic on March 15 
was “The Cross in Red” and on 
March 20, “Doing Something in 
Citizenship”. 

PERSONAL 

Samuel L. Rothbard announc- 
es the removal of his law of- 
fices to Suite No. 837-8-9 in the 
Industrial Office Building, 1060 
Broad Street, Newark, N. J., 
where he will continue to en- 
gage in the general practice of 
law, specializing, as formerly, in 
the law of labor disputes. 
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CURRENT DECISIONS 


(Continued from page 2) 
that every time I came in 
contact with him. 

So you people didn’t know 
he held stock in the corpor- 
ation or not on March 20th? 
We still don’t know. 

You still don’t know. And 
you didn’t find out in March 
or April, 1939 whether he 


> 


held stock in the corpora- 
tion? 
A. We never got information 


from any one 

And today you don’t know 
whether he holds stock in 
the corporation? 

That’s right. 

And more particularly in 
March, 1939, and April and 
June, you didn't know 
whether he held stock in 
the company or not? 

No. 

And yet you were the one 
that recommended the 
charges to the association, 
is that right? 


o> 


o> 


o> 


And you sit as president 
when those charges were 
made? 

A. Yes. 

Q. Who made the charges? 

A. Who made the charges. I 


carried out the action of the 
man. It was brought up on 
the floor. 

Who made the charges? 


A. I don’t Know the individual 
that made the charges. 
You Knew the one _ that 
made the _ charges Mr 


O'Rourke? 

I knew the men’s wishes 
You were present at 
meeting? 


the 


> 


A. I don’t Know who the in- 
dividual was. It was brought 
up on the floor 

Q. As a matter of fact, there 
were only two or three mem- 
bers that brought it up or 
the floor, isn’t that true 


A. No, it was discussed amor 
the general board 
“BY THE COURT 
Q. What were the form of 


charges? 


I would 


have to go back 


> 


the exact routine of investi- 
gating the corporati pap- 
ers 

Q. This particular time when 
the defendant was expelled 


the 
word of 


what form were 
charges brought, by 
mouth or writing 


I don’t know whether th 


> 









ey 

were taking notes ng 
because we have \ 
members of the 
due to the fact 
members were 

Q. You don't k 
they were in wr 
that is, taken de i 
or not But were there 
written charges bri 
against the defendant 
No written charges brough 


rd mouth 


Merely by w< 
the floor? 


‘ 
ol 


Oo» 
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That’s right. 

And you Mave nd 
that? t 
Not that I know of 
notes at times 
Who would take the record? 
Well, the temporary chair- 
man or temporary secretary. 
You were the chairman? 
Yes. 

Did you take them? 

Not myself. 


A 
Q record of 
A 

Q 

A 

Q 

A 

Q 

A 

Q. Was any 
A 

Q 

A 

Q 

A 

Q 

A 

Q 

4 


We take 


one else told to 
take notes? 
I believe there was 
Who was it? 
I don’t recall 
Who directed them to take 
notes? 
Well, the custom was 


Not the custom. Who direct- 
ed it? 
Well, 
them 
Do you remember who 
directed to take notes? 
I don’t remember offhand. 
At different times we substi- 


naturally I directed 


you 


tute various drivers, and I 
just can’t recall which one 
it was 

MR. PESIN. We have no rec- 


ords here 

“THE COURT. Do you admit 
no records were kept? 

MR. PESIN. Of this 
tive board, no 

THE COURT. At which 
expulsion took place 


MR. PESIN. That’s 


execu- 


the 


Counsel 


“MR. PESIN. I wish it 





the record that s ad- 
mitted mo notice was sent to 
Mr. Scicutella at anytime ex- 
cept what is contained the 
letters evide m Ji 
l on 


“MR. PESIN. I ir Honor 
pieast rul erence 
to the min i ybiected to 
The book in evidence. I 
idm ike tl 
rd I thing 1 
MminUuce a ( li i 
ill nat DS he i ) 
of the exe board he 
expe led I think tl I i 
idmitted tl efo 
The 4 ) i 

called eX} Ss o 
entirel without justinca 
In Knights of Pythias v. 
Eskholme, 255, 35 Atl. 


59 N. J. L. 


1055, appears he followin 











In V il K Py 
a 23 Vroom 455 va 
held i | ) d ) 
l t S Was ! el 
( XI and the same 
l a Vote to ispend 
And was sO 
hat case that ‘an at 
to expulsion, without 
c had accordance 
v iles of the society or 
ul the general principles 
yf s nugatory. The mem- 
bership of the individual con- 
Tinues 
There is testimony f yr- 
Spt ndence 
ts cou 
S inSe€ 
yalnan alle 
d the 
S it com} 
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legal because, among other 
reasons, there was no oppor- 
tunity afforded him to be 
heard in his defence. 
‘We think contention 
must prevail. 
“A member of a benevolent 
association, against whom 
proceedings are pending which 
have his expulsion for their 
object, is entitled to make such 
defense as he may have to 
the charges upon which the 
proceedings are based, and if 
he is expelled without being 
afforded an opportunity to 
submit his defence he is de- 
prived of a substantial right, 
which the ordinary principles 
of justice require that he 
should be permitted to enjoy. 
Berkhout v. Royal Arcanum, 33 
Vroom 103; Sibley v. Carteret 
Club of Elizabeth, 11 Id. 295” 
See D’Aloia v. Unione Fratel- 
lanza, 84 N. J. L. 683, 87 Atl. 472. 
Scicutella’s membership in the 
complainant organization en- 
titled him to the privilege of 
perating a bus. That privilege 

a property right. He 
be deprived of it by a 
or arbitrary exercise of 
When no certain rules governing 
procedure to expei member 
from an organization then 
dictates that the organ- 
follow a course of action 


with the principles of 


tis 


0 
g cannot 
ruthless 


power 


a 
exist 

eason 
ization 


consonant 


justice and equity. The action 
of the complainant in the so- 





alled dismissal of Scicutella 
fron S organization observed 
no principle of equity or justice. 
It was ist a high-handed ex- 
f if “the x » of might” and 

anton disregard of “the rule 

right” to ear: velihood 


Lo Bianco vy. Cushing, 117 N. J. 


Eq. 593, 177 Atl. 102; affirmed 
119 N. J. Eq. 377, 182 Atl. 874. 
See Byrne v. Supreme Circle, 74 


N. J. L. 258, 65 Atl. 839. 


I do not agree with complain- 
A t A 14 ( st 

Suppo action in ex- 

l Scicutella. I d nothing 


I oO p Sition aS a pus 
erator the Cent! ine 
There is no conflict of erests 

e€ the po ns. Art- 
14 does n¢ say so. Article 
+ j 1 effec a penal statute 
he complaina S ganiza- 
and .m must be 
ric construed 

Since the Board of P c Ut 
Commissioners did not ap- 
prove the issue of stock by the 


mmpa 


Wendt Bus Company. Inc. until 
1939. Scicutella, under 





March 30 

he circumstances, could not 
have been a legal holder of the 
stock before that date 

I do not é ] 

he complaina 
iS € 

nere 

The evidence does not 

hat Scicutella’s alleged 














in e We Bus Com- 

" In ites him a 
nembe i atior 

nfli h eres this 

) ssociatio To 

( 7 1 S praver I 
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S doing nce 

pr xpressed by 





f rs and Appeals 
of Citizens Coach Co. 


1 tl Case 
v. Camden Horse R. R. Co., 29 
N. J. Eq. 299. In that case the 
urt quoted part of the lan- 








*h Judge Baldwin used 
i l )f Bonaparte v. Cam- 
den and Amboy R. R. Co., Bald. 
C. C. 205, 217. That language this 
urt very frequently 
for 
is as follows 
the ex- 


case 


expresses 
ations 


It 


1S 


restraints 





no power, 


ercise f which is more deli- 
cate, which requires greater 
( itior deliberation and 
Ss 1d discretion, and which is 


more dangerous in a doubtful 

case, than the issuing of an 

injunction. 

The case presented by the 
complainant is, at best, a doubt- 
ful one. In Ace Bus Trans. Co. 
v. South Hudson, &c. Assn., 118 
N. J. Eq. 31, 177 Atl. 360, affirmed 
119 N. J. Eq. 37, 180 Atl. 835, the 
court said: 


“Nearly all of the witnesses 
for the complainant were 
somewhat hesitant, lacked 
knowledge of minor details of 
transactions which purported 
to sustain their case, and 
lacked recollection as to gen- 
eral facts surrounding deal- 
ings in which they were en- 
gaged. Their attitude sug- 
gested the inference that they 
were hiding facts which should 


have been presented to the 
court I do not believe the 
complainants have sustained 
injury In my opinion, the 
evidence precludes a reason- 
able probability of injury in 
the future. It is hardly nec- 
essary to state that in innum- 
erable decisions in this state 
the complainants’ rights in 


the subject-matter in dispute 
and for the remedy sought 
must be clear to the court and 
free from reasonable doubts.” 
Ss entitled to be re- 
the complainant 
He is entitled to an 


Scicutella i 
instated in 


ganization 


o! 


order restraining the complain- 
int from interfering with his 
employment as an operator for 


the defendant, Wendt Bus Com- 
Inc 


pany on its bus operating 


n the Central Avenue line 
The contracts, Exhibit C-4 and 
C-5, ¢ ain no provision which 
estric prevents an owner 
from operating a bus th 
Central Avenue line, despite the 
that the contracts C-4 and 
C-5 in the first paragraph there- 
read ““Members of the Central 


Bus Operat 


rs Incorporated with 


paid up books to be employed 
Boldface mine Those para- 
rraphs refer such memb 

is are “to be employed The 
reference ») future emplovee 


Ss who already 
employed and are still 
being employed. The defendant 


ind not to 


have been 


person 





Wendt, had been an owner and 
yperator cf his bus on the ( - 
tral Avenue line for many rs 
prior to the incorporation of hi 
business, and its transfer to the 
Wendt Bus Company, Inc. He 
was engaged as an operator of a 
bus on the line during the period 
‘overed by the contracts, Exhib- 
its C-4 and C-5. The complain- 


executed both of 
racts had knowledge 
had operated, and was 


ant when 
said 
that he 


then 


i+ 
iL 


cont 


engaged in operating, the 
bus. It offered no objections to 
his conduct as an operator and 
made no provision in either of 
the contracts barring him from 
perating a bus ts objection 
now appears ill-timed and, I 
believe, lacking in 








The complainant 
that under paragrap 1 
*t, Exhibit C-4, and under 


ra( 





paragraph 25 of contract C-5., it 
had the privilege of investigating 





ion papers” of the 
defendant Wendt Bus Com; y 
Inc. under certain conditions 
The paragraphs referred to in 









List Of ‘Mistakes’ 
Magistrate 
Lawyers Doubt Whether 


Had Even Filed Bond 
quired By Law 








kc nued fror 


i 
Cleveland, (CCNS) H 


things can a justice of the, 
do wrong in a single p 
if he really tries? 

The Cleveland law fi; 
Walter, Haverfield & Poe + 
it has the answer. In 
behalf of clients a dar 
against a magistrate an 
‘onstable the lawyers 
less than eight alleged 
On top of that an inte: 
suggested the justice h 
even qualified to serve 
uting the proper bond. 
Seized and Sold Property 

The eight charges gre 


the squire’s seizure and 
plaintiff’s property to “ 

28 ar R Yom ps 
cost bill. They follow: . Comps 


; provide f 
(1) He issued and dock ; 


1d for a 
writ of restitution after t E aan 
ure : 

irbitrate. 


(2) He issued the writ 
ution for costs after the 
(3) He failed and neg! 


mntract 
; April 1, 19% 
executed 





som 

ret the wr 2¥ eC] ’ : 

docket the writ of execu iddle of 
costs 

(4) He failed properly to ¢ plaina 

et entries in the case a , entitle 


ed by law 


(5) He failed to pre i t C-4 
J 
tatement of costs to sup zz. £ ~ 
; f 1939 for th 
agg ages after Al 
6' He ui neg req y. Massachu 
ynstat to make an it ' 
parent i 124 N. J. Eq. 


f the g Ss seized " 
ri — t} court 
] He unlawfully paid er Oe 
r l 1ecvlon 
ible certain items z 


ate the 


f : ¢ a conti 
3, In other respects ee uity is 
d his mini erial d ; 
eon. Dieckma 
i ic€ i peace 
; N. J. Eq. 382, | 
tefuses Copy of Bond iM». " 
non "7 . ing 112 N. J. 
The plaintiffs claim i 
petition that they have dé 
: ; . the | 
ed a certified copy of his of sale aiel 
bond and paid the statuton on 
the nt b t the nst int case 
: , ° . — pus in 1e 
fuses, as clerk of the villagei “god 
is ) 
deliver the copy. They eo = 
belief that he w: $ s surrounding 
elief that he was not a 
qualified because of his he Wend! 


d Wendt’: 
* title to 
the contra 


rnish the copy of bo: 
It is alleged that the co: 





demanded payment of ths b 
, aisead no opjec 

assessed against the pl em 
+3 e 
while thev were attempt ntil aiter 


taining t 
itract C-% 
been sut 


m to their new residen 
seized an auto, tools and « 
used in plaintiff’s trade 


ve 
V 


the alleged execution le assurance Of 
costs, according to the suit Motives. 
Value of the goods seized it has : 
sold by the justice and hi - the ev! 
stable is listed as $450 in th iplainant is ¢€ 


specific perf 


ition and loss of use of his 
mobile is listed at $50. py Its Pp 


ill be d 
v. Appert, | 
tl. 2nd, 868; ¢ 
N. J. Eq. 29 
heloni v. Tro 
117, 187 Atl 
gewood, 120 } 
4. Tee | 


HARRY J. 
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e &Co., Ine 


Guardian Life Insurance ( 


605 Broad Street, Newark 
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both contracts are alike and 
(Continued on page 7, col. 1) 
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ued from page 6) 
follows 
< hereby agreed and un- 
hat any bus owner 


ing his bus or buses 
} ge of this agree- 
the representative of the 
t association shall 
the privilege of investi- 
the corporation papers 
nt of any disagree- 
hey > privi- 
ising the Jitney Super- 
an arbitrator.” 
not appear that the 
nt made any demand 
e defendants for an 
under the provi- 
said paragraph until 
d expelled the defend- 
t from the union; 
until after June 
for the first time 
its solicitor, com- 
with the defendant, 
3us Company, Inc. The 
provide for arbitration. 
nd arbitration was 
Yr was attempt 
arbitrate. 
yntract Exhibit 
ril 1, 1939, it, in fact, 
ted some time later 
iddle of the month 


g¢. 


privi 





" 


ella 
not 
when 


for 


any 


C-5 


1S 


of 





: i€ n pl ainant, In my opin- 


a: entitled to the relief 
ask * the alleged violation 
Mi “Bicontract C-4 before March 
i - for the contract Ex- 


1939. In 
Accident 


( after April 1 
: y. Massachusetts 
124 N. J. Eq. 420, 2 Atl. 2nd, 


208 Dieckmann v. Walser, 
J. Eq. 382, 168 Atl. 582, af- 
ing 112 N. J. Eq. 46, 163 Atl. 


a t court indicates that 

ane fi in election has been made 

4 terminate the continued ex- 

| te a contract, no suit in 

| E. quity is maintainable 
MN 









belief that the 
attitude in 


it from 


the 
int’s entire 
tant case estops 
relief in this court. 
ing full knowledge of the 
$s surrounding the incorpora- 
the Wendt Bus Company, 
d Wendt’s then interest, 
ior title to the bus, it ex- 
the contract, Exhibit C-5 
d no objection to Wendt’s 
itil after it had succeed- 
taining the execution of 
ract C-5. Its conduct 
been such as to create 
ce of confidence in 


as ran 
42 All 


it has not been estab- 
, the evidence that the 
lant is entitled to relief 
fic performance of the 

Its prayer for that 
f will be denied. Vander- 
vy. Appert, 125 N. J. Eq. 366, 
2nd, 868; Cohen v. Cohen, 
A J. Eq. 299, 188 Atl. 244; 
heloni v. Troy Hills, 121 N. J. 
117, 187 Atl. 168; Jaiger v. 
gewood, 120 N. J. Eq. 520, 186 
724. The case of Georke 
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Kirch Co. v. Georke Kirch Hold- 
ing Co., 118 N. J. Eq. 1, 176 Atl. 
902, holds that equity will not 
specifically enforce a contract 
that is uncertain or indefinite in 
its material terms. 

The defendant, Central Ave- 
nue Bus Owners Association, acts 
as an agent for its members. It 
has not been contended in those 
proceedings that it exceeded its 
power as such agent for its in- 
dividual members. It is not de- 
nied that it had authority to 
sign the said contracts in be- 
of its members. The con- 
stitution, as above observed, in- 
dicates that the defendant, Cen- 
tral Avenue Bus Owners Associ- 
ation simply a convenience 
employed by the _ individual 
members thereof, owners of bus- 
on the Central Avenue line 
who are associated together for 
the purpose of: pooling revenues, 
the co-ordination of the run- 
ning schedules of buses, and for 
such acts as may be more con- 
veniently accomplished by a 
specially authorized committee 
acting on behalf of the individ- 
ual members. 

The complainant seeks from 
the defendant, Central Avenue 
Bus Owners Association, a dis- 
covery and inspection of the 
books and records of the de- 
fendant, Wendt Bus Company, 
Inc., pursuant to the contracts, 
Exhibits C-4 and C-5 
Those 
) deal 


tween 


half 


is 


es 


contracts were intended 
with matters solely be- 
the bus owners associa- 
tion and the complainant organ- 
ization. The bus owners associ- 
ation evidently has no control 
over the incorporation papers of 


tc 


Wendt Bus Company, Inc. It 
has no power to compel that 
company to disclose any of its 


transactions. Furthermore, 
neither the bill of complaint nor 
the evidence, shows that the 
books or records of the Wendt 
Bus Company, Inc. are in the 
control of the bus owners assoc- 
iation. It does not appear that 
the bus owners association has 
authority to compel the defend- 
ant, Wendt Bus Company, Inc. to 
display its books and records to 
the complainant. The bill al- 
leges that demands for inspec- 
tion were made upon the de- 
fendant bus owners association 
The bus owners association, in 
its answer, denies that allega- 
tion. No proof was offered at 
the hearing that such demand 
had been made upon the bus 
owners association. 

While the bill of complaint al- 
leges notice was given to the 
defendant bus owners associa- 
tion that the operation of the 
bus of the Wendt Bus Company, 
Inc. by the defendant, Scicutella, 
was in violation of the said con- 
tracts, and that demand was 
made upon it to cease such op- 
eration, the defendant bus own- 
ers association, in its answer, de- 
nies that such notice was given 
to, or demand made upon, it. 
There is no evidence that it re- 
ceived such notice. As above ob- 
served, the defendant bus own- 
ers association does not operate 
buses; and it does not appear 
to have the power to prevent 
the operation of buses by the 
Wendt Bus Company, Inc., or 
any of its agents. 

The motion of counsel for the 
the bus owners association for 
a dismissal of the bill of com- 
plaint as to it, is allowed. 

Under all the facts and cir- 
cumstances, I believe the bill of 
complaint should be dismissed. 
I shall advise an order to such 
effect. 


- = 


DIGESTS OF RECENT 
OPINIONS 


(Continued from page 3) 
TAXATION — Tax Exemptions 

Are Not Favored and Will be 

Denied Unless Clearly Estab- 

lished. 

—Cemetery Association Is Not 

Exempt Unless It Operates as 

Such. 

New Jersey Supreme Court. 
West Ridgelawn Cemetery, a cor- 
poration, prosecutor, v. State 

Board of Tax Appeals of the 

State of New Jersey, and City 

of Clifton. 

March 12, 1940. 
For prosecutor: Louis J. Fast: 

Samuel I. Kessler. 
For the City of Clifton: 

Dluhy. 

Perskie, J. 

This writ of Certiorari brings 
up for revue the assessment of 
the City of Clifton. The petitions 
for revue stated the grievance as 
being that the assessment was 
in “excess of its true value.” The 
matter has been heard all the 
way through on the contention 
that the petitioner was entitled 
to an exemption by virtue of the 
statutes which exempt “ceme- 
teries and buildings for cemetery 
use errected thereon” and by 
the rural cemetery act which ex- 
empts cemetery lands and prop- 
erty of a cemetery association, 
however incorporated, actually 
used for cemetery purposes. 

The assessments were affirmed 
on the theory that the prop- 
erty was equitably owned by the 
Cresthaven Cemetery Association 
and that the association was 
operated not as a cemetery as- 
sociation but rather as a busi- 
ness corporation and was so or- 
ganized. 

The facts presented on the de- 
positions bear out the finding 
that the property was owned by 
the Cresthaven Association. Tax 
exemptions are not favored. Un- 
less the right is clearly estab- 
lished it should be denied. In 
the instant case it appears the 
association is a business corpor- 
ation organized and operating 
for profit. It buys and sells plots 
for profit. It can manufacture 
tombstones and monuments, can 
operate a hotel, a mine and 
many other things. 

The rural cemetery act ex- 
empts property of a cemetery 
association, not business corpor- 
ations chancing to deal in ceme- 
tery lots for profit. The Crest- 
haven Association: was not and 
did not operate as a cemetery 
association and therefore was 
not entitled to an exemption. 

Writ dismissed. 


John G 





MUNICIPAL CORPORATIONS— 
Municipality May Impose Li- 
cense Fee For Revenue Pur- 
poses on Food Markets. 
—Motive for Passing an Ord- 
inance Cannot Affect its Val- 
idity. 

—Burden is Upon Attacker of 

Licensing Ordinance to Show 

it is Unreasonable or Oppres- 

sive. 

New Jersey Supreme Court. 

American Grocery Company, 
Prosecutor v. Board of Com- 
missioners of the City of New 
Brunswick, Respondent. 

March 15, 1940. 

For prosecutor, Morris H. Cohn: 
Samuel Rosenthal. 

For respondent: Paul W. Ewing. 

Perskie, J. 

The question in this case is 
whether an ordinance passed by 
the City of New Brunswick in 
1938 amending an ordinance 
passed in 1933 is valid. 


The original ordinance pro- ' 


COMPANY. East Kinney St., Newark 
vol: liahb. $4,811: assets $111: refr. Por 
| ter: solr. N. J. Rinaldi: 3-15. 
| WYVILLE, Luin (Bookkeeper) 725 Avenne | 
FE. Bayonne; vol; liab. $2,250: refr. Grim- | 


hibits any person from engaging 
in the business of operating a 
food: market and renting or leas- 
ing more than four concessions 
to persons to carry on various 
kirtds-of business therein without 
first obtaining a license therefor. 
A license fee, allegedly for reve- 
nue purposes, of $200 a year for 
each concéssion, was imposed. 

The amending ordinance re- 
duces the number of concessions 
to “more than two” and raises 
the license fee to $500 for each 
concession. 

Prosecutor commenced busi- 
ness in New Brunswick in 1937. 
It operates the grocery depart- | 
ment. In 1938 it sublet the re- 
mainder of the premises to 8 
tenants and in 1939 to seven 
tenants. Prosecutor paid the li- 
cense fees under protest and now 
attacks the amending ordinance. 

That the City may license this 
type of business and fix the fee 
as a revenue measure is settled. 
Our courts have held that such 
exaction is not unreasonable, ar- 
bitrary or discriminatory in | 
three cases where the fee was | 
$200 and the concessions “more | 
than four.” 

Prosecutor however, contends 
the amending ordinance is in- 
valid as the limitation to “more 
than two” is unreasonable, as 
the ordinance was passed with 
bad motives at the request of 
the town’s merchants and for 
their benefit and protection, and 
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& Finishi 
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1040 
(Restaurant) 


INC, 
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WILLIA) ze maASoM (Mrg. 
Furr 527 
ads Kay "Manu 
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INC, 
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A tu T 
March 12, 
H. A. HOME IMPROVEMENT CO. (B | 
& Selling Land and Erecting Houser) Park 
Ridg ads. Beckerle & Wright, Inc; Solrs. | 
Randal | & Freeman; Filed March ‘i 140. 
a +Bu S INC (Men’s Wear & Shirt Mfg.) 
Willow St., Trenton; ads. John G 
. Joseph Fishberg; Filed Mar 


8, 


SERVICE LAUNDRY (Genera 
) 15th Ave. & E St., Belmar; ads 

Solr. Louis P. Filed 
1940, 





Brenner 


I 
Marci 1 12 


Bankruptcies 


gh Emerson (Technician) 145 
Hasbrouck Heights: vol; lab. 
$1: 5,659 assets $476 refr, Grimshaw 
solr. W. Dixon Jr; : 

DUDEK, John (Bartender) 198 8th St., Pas 
saic v $3.29 $2,264 
refr. Grimshe Amilicke 
3-15 
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Pressler 
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Weelans cor. FT. PF 


(Hou 
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(Tru ckman) 
vo 
Porter 


Lewis Edward 
Mot intainside 
205 refr 
13. 
Anthony Edward (Supervis 
W.P.A.) 97 Ru therf ord Ave., Ru therteta 
yol liab. $10,738 $716 refr 
Grimshaw solr. Ww. v 
ALEER, Charles (Ske tchmake r) 
sth St.. Paterson a liab. $2 
I solr. Mende 


mit Kd... 





lsohn 


1 Joseph Jr. 
s $203 re 
3-13. 
nley (Metal Spinner) 23 
Irvington: vol liab 
orter: solr. V. Schultz: 3-12 
Nichola (Presser) 395 Fairmount 
Newark vol $48,175 refr 
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refr. BP 
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Sto 
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Siber: 3-15 
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Menlo Park; vol: 
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. Asch; 3-13 
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| Building, 


| ithat Shore Complexion. 


that the fee is excessive. 

It is settled that drawing the 
line for the number of conces- 
sions is a legislative function. 
There is presented here which 
would show that drawing the 
line at more than too conces- 
sions is unreasonable. 

It is well settled that when a 
legislative function is performed, 
the motive for the passing of the 
enactment cannot affect its val- 
idity. There is no charge here of 
fraud or corruption. It is the 


/end result that is controlling. 


As to the amount of the li- 
cense fee, the burden of proof 
is upon the prosecutor, as at- 
tacker, to show that it is un- 
reasonable. An examination of 
the proofs, and a comparison be- 
tween the fee, the gross income 
and the profits, shows that the 
fee is neither unreasonable, op- 
pressive, or confiscatory. 

Writ dismissed. 


PERSONAL 


Samuel H. Stein, Counsellor at 
|law, annuonces the removal of 
his offices to Spingarn Arcade 
591 Summit Avenue, 
Jersey City, N. J. 
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